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PROCEEDI NGS
(10: 03 a. m)

CH EF JUSTI CE ROBERTS: We'Ill hear argunent
first this norning in Case 12-609, Kansas v. Cheever.

General Schm dt.

ORAL ARGUMENT OF DEREK SCHM DT
ON BEHALF OF THE PETI TI ONER

MR. SCHM DT: M. Chief Justice, and may it
pl ease the Court:

Once the Respondent made the trial decision
to make his nmental status an issue and then supported
hi s argunent by introduci ng, as evidence, the testinony
of a nental health expert who had exam ned the
def endant, he no | onger could properly ctaimthe
protection of the Fifth Arendnment to avoid |ike kind
rebuttal by another court-appoi nted expert.

When the Kansas Suprene Court allowed the
Respondent to do just that, it conmtted constitutional
error and should be reversed for three reasons. First,
this Court's cases point to the opposite concl usion.
Second, allowing this nental or nental expert rebuttal
is consistent with this Court's precedent with the
pur poses of the Fifth Amendnment, and it is fair

And third, a holding that is consistent with

t he Kansas Suprene Court's rule would have the effect of
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underm ning the truth-seeking function of the trial by
excludi ng rel evant evidence fromthe jury, especially in
the nmental health context, where the jury has to make an
assessnment based upon --

JUSTI CE SCALIA: O course, that would --
that would be true, the |last would be true, even if the
def endant had not sought to introduce expert evidence of
his own, right?

MR SCHMDT: It -- that would be true, Your
Honor. We're not asking for a rule that that's -- that
is that broad. W're asking for a rule of parity that
allows that, once the defendant has opened the door by
putting his own expert on, the governnment may respond in
ki nd.

JUSTI CE KENNEDY: Well, but just -- | have
t he sane concern as Justice Scalia. | nean, that nakes
your case easier, but it seens to nme that the defendant
puts his nmental capacity in issue and then testifies
hinsel f, but with no expert, the State can still call
its own expert so far as the -- so far as the Federal
constitution is concerned. There m ght be some Kansas
rul es about it.

MR. SCHM DT: Your Honor, that may well be
true, and the | anguage of this Court's precedence

through Sm th and Buchanan, for exanple, suggests that
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the rule may be broader than the mninumthat we're
asking for today.

JUSTI CE SCALIA: O course, the issue is not
whet her the State can call its own expert. The issue is
whet her the State can conpel himto speak to its
expert --

MR. SCHM DT: Yes, Your Honor.

JUSTI CE SCALIA: -- without which the expert
can testify, right?

MR SCHM DT: Yes, Your Honor. The -- the
Fifth Arendment, of course, is inplicated when we're
tal ki ng about a nental health expert who has conducted
an exam nation of the defendant and the Respondent.
That's what we believe is appropriate here, in terns of
the parity rule. Once the defendant puts on his expert,
who has done so, the governnment may respond in kind.

JUSTI CE G NSBERG.  General -- general --

JUSTI CE KENNEDY: If | could just make -- it
seens to ne that it's not necessary to make our deci sion
depend on whet her or not another expert has been call ed.
That nakes your case easier. And sonetines, when we
wite opinions, we take the easiest route.

But | take it, under your theory, even if
the defendant had not called his own expert, we woul d

still have the sane issue before the Court, and you
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woul d take the position that a prosecution expert can
testify. Now, whether or not he can use the previous
statement, that's -- that's the second point.

MR. SCHM DT: And, Your Honor, the -- the
hypot heti cal Your Honor posits is closely related to the
second question Kansas presented, which was not granted
in this case, which would be the inpeachnment use once
t he defendant hinself has testified.

JUSTI CE G NSBURG. But he -- the defendant
woul d have to introduce the issue of his nental state,
either by his own testinony or an expert, but there's an
oddity about this case.

Do | understand correctly, General Schm dt,
that, if there had never been a Federal proceeding, if
this case had proceeded fromstart to finish in the
Kansas courts, there would have been no Wl ner evi dence,
there woul d have been no prosecuti on expert, because it
woul dn't have been all owed under Kansas's own rul es?

MR. SCHM DT: Your Honor, Kansas |aw nakes
the distinction between voluntary intoxication as a
def ense and nmental disease or defect as a defense. And
it does provide a nmechani smunder the nental disease
pl eadi ngs for the obtaining of a court-ordered nental
eval uati on, not under the other.

JUSTICE A NSBURG This -- this case was
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voluntary intoxication and -- and under Kansas
procedure, the -- the prosecution could not have called
a W tness absent insanity or a nental disease; is that
right?

MR, SCHM DT: Justice G nsburg, it is
correct that Kansas could not have called a w tness
under a voluntary intoxication defense -- could not have
obtained a court-ordered nmental evaluation. That is
correct.

The reason | didn't nmerely say yes is we do
have sone di sagreement with the other side that would be
dealt with in the courts below as to whether this truly
was a voluntary intoxication defense, since the other
side's expert did put the long-termeffects on the
defendant's nmental capacity into issue based on his
net hanphet ani ne use.

JUSTI CE ALITO Ceneral Schmdt, am| wong
to think that the issue in this case is whether there
was conpul sion at the tinme when the statenent was nmade
to the -- the court-ordered expert?

MR. SCHM DT: Justice Alito --

JUSTICE ALITO That's the issue. It's
not -- it wouldn't be a question of whether there was a
violation of the Fifth Amendnent privilege at the tine

when the statenents were |later introduced in the Kansas
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trial.

Isn't it very well settled in this Court's
precedents that the introduction of statenents
obtained -- that the introduction of statenents at a
trial is not -- does not inplicate the Fifth Amendnent
privilege?

MR. SCHM DT: Well, Your Honor, the -- the
conmpul si on question is a threshold question. And to the
extent this Court has recognized, for exanple, in cases
like Ventris, that there are truly conpelled statenents
in a Portash or M ncey sort of circunstance, that
threshold i ssue would resolve it.

This is not that case. In fact, any
compul sion that m ght be involved here is nuch closer to
what happens when a defendant nakes a trial decision to
offer hinself as a witness and go on the stand, and
then, as a matter of operation of |aw, nust subject
hi nsel f to cross-exam nation.

JUSTICE ALITG Well, that's the issue, as |
see it, but maybe I'"'mwong -- correct ne if |I'mwong,
and maybe M. Katyal will -- that the issue is whether
there was unconstitutional conpulsion at the tine when
the statenents were obtained. But | thought it was very
well settled that if there -- there wasn't conpul sion at

that tinme, then the later introduction of the statenents
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into the -- into evidence at the trial does not
inplicate the privil ege against self-incrimnation.
MR. SCHM DT: That would certainly be true,

Justice Alito, absolutely.

JUSTICE ALITO So what happened in -- in
State court really is -- is irrelevant to this. This
is -- everything that -- everything inportant here was

done under Rule 12.2 of the Federal Rules of Crinmnal
Procedure and that's -- and that's the issue.

MR. SCHM DT: If the conpul sion test settles
the matter, Justice Alito, yes, that is correct. Even
if it doesn't settle the matter, we think there was then
subsequently a waiver at the tinme the evidence was
introduced in the State's trial

JUSTI CE KENNEDY: But -- but why doesn't it
settle the matter as a -- as you understand the case
that's being presented -- as a constitutional matter?
Sure. Kansas may have sone rul es, maybe the judges say
I"mnot going to hear this, this -- this is a State
rule, but insofar as the -- the Federal constitution is
concerned, why doesn't that settle it?

MR. SCHM DT: Your Honor, | think it can.
There is sone dispute between the parties on whet her
there is a sort of category of conpulsion, called

somet hi ng el se perhaps, which doesn't rise to the
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Portash- M ncey constitutional bar standard.

For exanpl e, the Respondent has argued that,
al though this nmay not be like Portash and M ncey, there
is still, nonethel ess, some inappropriate burden upon
the choice that was nade and that that is sonehow

constitutionally suspect. So I'mnerely trying not to

concede the ground that, even if -- and | agree with

you -- there was not constitutionally barred conpul sion
here, still, there is a way for Kansas to prevail in the
case.

JUSTI CE SCALI A: But sort of com ng back to
Justice G nsburg's question, the Kansas Suprene Court
hel d that the introduction of -- of the allegedly
conpel l ed testinmony given to the -- to the psychiatri st
viol ated the Federal Constitution. But why didn't --
why didn't the Kansas Suprene Court sinply hold that
there was no -- no right on the part of the prosecution
to obtain that rebuttal evidence or to introduce it
since this was a case of voluntary intoxication?

You -- you tell nme that Kansas does not
allowthis just for voluntary intoxication, and that
was -- that was the defense he was raising, right?

MR. SCHM DT:  Your Honor, | don't know why
the Kansas Suprene Court chose to settle this by

interpreting the Fifth Anendnment in a manner that we
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believe is incorrect, but nonetheless, that's what they
di d.

JUSTI CE SCALIA: That's what they did. So
when -- when we send it back, is it still open to them
to decide that, under Kansas |aw, the testinony was not
i ntroduci bl e?

MR. SCHM DT: Your Honor, | suspect that, if
this case is renmanded, there will be a variety of other
i ssues presented to the Kansas court, and it will have
to determ ne how to resolve them

JUSTI CE G NSBURG. One issue is whether the
expert, the governnent's expert, went beyond the scope
of the direct, the experts for the defendant. That's an
open -- that would be an open issue because | think
Rule -- the Federal Rule 12.2 is very clear that the
rebuttal testinony cannot exceed the scope of the
def ense expert's testinony.

MR. SCHM DT: Justice G nsburg, it may well
be likely that, upon remand, the scope issue would cone
before the Kansas court to be resol ved under principles
of Kansas evidentiary law. In this case, of course,
while it's been argued at sone | ength by Respondent, we
don't think the scope question is necessarily or
properly in front of this Court.

It was a threshold determ nati on nade by the
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Kansas court that the Fifth Anendnment keeps our rebuttal
wi tness off the stand at all, and we have to get past
that in order to get to rel ated questions.

JUSTICE SCALIA: And that is, as you say, a
guestion of -- of Kansas law, so it would be odd for us
to resolve that anyway.

MR SCHM DT: Well, Your Honor, | think that
is a question of Fifth Anendnent |aw. The Kansas
Suprene Court interpreted the Fifth Amendnent as
creating a bar upon Dr. Welner's testinony.

JUSTI CE SCALIA: 1'm saying the question of
whet her the -- the cross-exan nati on went beyond the
scope of the direct and whether that invalidated it,
that wouldn't be resol ved under the Federal Rules of
G vil Procedure, but rather under Kansas |law, right?

MR. SCHM DT:  Your Honor, | believe that is
correct. As a practical matter, this Court has
recogni zed, in the Fifth Anendnent context, that there
are outer constitutional bounds with respect to scope,
for exanple, the relevancy statute you recogni zed in
bot h Brown and Magat ha.

But those are not inplicated here. And as a
practical matter, the sorts of allegations that
Respondent i s now nmaki ng, although they weren't objected

to at trial with respect to specific aspects, would be
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matters resol ved under the Kansas Rul es of Evi dence.
JUSTI CE BREYER  Shoul d we say anyt hi ng
about that? | nmean, one of the things he testified
to -- that is, the governnent expert testified to -- the
def endant is one of those unusual people who was
actually exposed to a variety of different people in his
life.
He had peopl e who were crimnal types.
There were drug users. He found hinself identifying and
| ooking up to people alternatively described as "bad

boys" or "outlaws,"” |looking up to them being inpressed
and awed by themand, in certain circunstances, wanting
to outdo them

Well, that doesn't seemto have much to do
with the issue that the defendant put into the -- wanted
to put in, in the Federal court, which was he wanted to

ask about his -- about his -- his words exactly are "a

def ense of insanity,” which can be interpreted broadly,
nanel y, whether you're insane or not.

So we both have the governnment expert saying
no, he's not insane, and the governnment expert going on
to give an explanation of why he shot the sheriff, so is
that -- is that, in your opinion, something we should

say that's a serious question, whether that exceeds it,

et cetera? What should we say about it?

13

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR, SCHM DT: Justice Breyer, if the Court
wi shes to speak to scope, | think it could reaffirmthat
the constitutional standard, as it suggested in both
Magat ha and Brown, is reasonably related or relevant to
the -- the direct exam nation.

JUSTI CE BREYER Al right. So your words
woul d be, because they have introduced what we'd say as,
the defense has introduced an argunent, that even if
it's proper for the introduction of the governnent's
expert wi tnesses under the Fifth Anendnent, it stil
cannot be beyond -- go beyond what is -- what's your
exact word, "reasonably" --

MR. SCHM DT: "Reasonably rel ated" was the
phrase.

JUSTI CE BREYER: -- reasonably related to
the defense of insanity that the defendant hinself
rai sed, and then that would be an issue for the Kansas
court to decide.

MR SCHM DT: And on the facts here, Your
Honor, we think there are very good facts on both sides,
that | suspect this Court doesn't want to --

JUSTI CE BREYER: Well, you'd bring up
argunents why this is okay, and they would bring up
argunments why it isn't reasonably rel ated, and Kansas

woul d deci de.

14

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE SOTOMAYOR: Can | go back to the
line draw ng?

MR SCHM DT: |'msorry?

JUSTI CE SOTOVAYOR: Can | go back to the
line drawi ng?

MR, SCHM DT: Yes, nm' am

JUSTI CE SOTOVAYOR: A question that sone of
ny col | eagues have focused on, if we're to say that this
was not conpell ed speech, presumably, there'd be no
reason the government couldn't use this report, whether
or not the defendant put his or her nental state at
i ssue, because if it's not conpelled, you could use it
as affirmati ve evidence, correct?

MR SCHMDT: If it is not constitutionally
i mperm ssible in the nature of the conpul sion, yes, Your
Honor .

JUSTI CE SOTOVAYOR: Seens a somewhat - -

JUSTICE ALITG Wiy woul d that --

JUSTI CE SOTOVAYOR: I f I may finish?

JUSTICE ALITO Yes, sure

JUSTI CE SOTOVAYOR: Assuming that |'m
troubl ed by that holding, then what's the |line we draw
with respect to the question Justice Kennedy asked you
as to when it is permssible. You're saying, let's just

rule on the base. Wen the defendant puts on an expert,
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we can rebut with an expert.

But the broader question of if he puts his
nmental state at issue without an expert, could you do
it? Could you still put on his exam nation? |'m not
sure you' ve really answered that question --

MR. SCHM DT:  Yes.

JUSTI CE SOTOVAYOR: -- which is how broadly
do we hold? There's a wai ver whenever you put in your
mental state at issue, or is it a waiver only when you
use an expert, and then the government is free to
respond with a conpel |l ed statenent?

MR, SCHM DT: Yes, Justice Sotomayor. |
think, if the Court wi shes to go beyond the rule that
we're requesting in that regard, | woul d suggest it
anal yze the factors that were articulated by the Court
in the Murphy case in 1964. That woul d be the case
where the Court catal ogued the values that are protected
by the Fifth Amendnment prohibition on
self-incrimnation -- mandatory self-incrimnation.

JUSTICE G NSBURG Isn't that an academ c
gquestion in this case? After all, this expert for the
government cane in when the case was in the Federal
system The Federal systemhas a rule that, when the
defense puts on an expert, the governnent can counter

it.
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So the -- the limt would be -- | nean,
Kansas doesn't provide for this? The Federal Rules
provide for it in a very limted way. So to tal k about
using it beyond the scope of the Federal rule seens to
me not the case that's before us.

MR SCHM DT: | believe it is not the case
before us, Your Honor. | believe we wouldn't want to
concede there are other circunstances where it mght be
constitutionally perm ssible.

M. Chief Justice, with permission, |I'd like
to reserve the bal ance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you.

Ms. Sahar sky.

ORAL ARGUMENT OF NI COLE A. SAHARSKY,
FOR THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

MS. SAHARSKY: M. Chief Justice, and may
it please the Court:

When a defendant puts his nental state at
i ssue through the testinony of an expert who's exani ned
him the State may rebut that testinmony with its own
expert who exam ned the defendant. The Fifth Amendnent
does not allow a defendant to put on his side of the
story and then deprive the prosecution of any neani ngful

chance to respond. And we think the cl ose anal ogy here
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is the situation where a defendant hinself takes the
st and.

To the extent that the question -- the Court
has questions about scope of the governnent's ability to
respond, we think that those are answered, |ike the
CGeneral said, by the questions about when the defendant
takes the stand reasonably related to the subject matter
that the defense put on.

CHI EF JUSTI CE ROBERTS: Even if -- even if
t he defendant does not submit an expert of his own, but

sinmply puts his mental state in issue?

MS. SAHARSKY: | think that that's a
different case. The Court's cases -- Estelle, Buchanan,
Powel | -- have addressed an expert-for-expert situation.

And the specific rationale there is that this nmenta
health opinion testinony is different in that you really
can't have an expert give an opinion wthout exam ning

t he def endant.

If we're tal king about the defendant's
testinony, you know, he's not qualified to be an expert.
He can give factual statenents about what happened to
hi m and what was happening at the tine of the crine, but
he's not giving an expert opinion. So, to us, it does
seemto be a different question about whether it's

really reasonable to have an expert to rebut that
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testinony. The Court just doesn't need to decide that
guestion in this case.

There's al so a second question that the
General alluded to, which is, if he nmakes factua
statenents during his nmental exam nation, the defendant,
and then also gets up on the stand at trial, testifies
and says sonething contrary -- you know, whether you
coul d use those for inpeachnment purposes, the court
didn't grant that question.

CHI EF JUSTI CE ROBERTS: Wiy would it only be
for -- why would it only be for inpeachnent purposes?
It's directed at sone statenents that he said, which are
not going -- not terribly pertinent to the nental
di agnosi s, but val uabl e evidence, and the defendant
takes the stand; can the governnent call -- here's this
person, he happens to be the doctor that took the -- the
exam nation, but he |earned sone things here that we
thi nk are hel pful.

M5. SAHARSKY: Well, | think this goes back
to the questions that Justice Alito started asking
about, which have to do with whether there is conpul sion
here, if at all. This is a -- a unique situation in
that there is a court-ordered nmental exam but it only
happens as a result of the defendant's choice to give

the notice of putting on the defense, and then the
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evidence for the exam at |east under the rules, never
comes in until he puts on his evidence first.

It's really a parity principle that the
Court recognized in Estelle and in Buchanan. 1In those
cases, we read themto -- for the Court to have said
that there is sufficient conpulsion in the ordering of
the examto raise Fifth Anendment questi ons.

But when the defendant opens the door, the
Fifth Arendment just doesn't give himany right to -- to
stop the prosecution fromresponding. But if the Court
wanted to find that there was no conpul sion and these
statenents could be used for any purposes, we think that
woul d be nore than the Court said in those prior cases.

But this is a different situation in that it
is the defendant's choice that -- that affects whether
this is ever going to cone in. This is not the type of
Portash-conpel | ed testinony, where you're set before a
grand jury and have to either self-incrimnate, be in
contenpt, or commt perjury.

JUSTI CE KAGAN: Ms. Saharsky --

JUSTICE ALITO Isn't the question here
whet her Rule 12.2 is constitutional? Everything that
was done here seens to nme to have been done in
conpliance with Rule 12.2 of the Federal Rules of

Crimnal Procedure, so if there's -- insofar as the
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taking of the statenment is concerned, which I'm
suggesting is the issue and not the later introduction
in the Kansas court. Am| wong on that?

M5. SAHARSKY: Well -- well, if the question
is, is Rule .12 constitutional, we think the answer is,
pretty clearly, yes. |If you |look at the way that that
rule has evolved, it's evolved in response to this
Court's decisions about the understanding of the Fifth
Amendment, that there's a like-for-like principle, that
when the defendant puts this in issue, that the State
can respond in ki nd.

The Kansas Suprenme Court thought that there
was a separate issue because of the specific Kansas
rules. But as the General suggested -- you know,
those -- the Kansas rules may be a -- there may be a
Kansas problemthat has a Kansas | aw sol ution, but
Federal constitutional |aw just doesn't depend on -- on
the State rules of evidence.

JUSTI CE KAGAN: |' m wonderi ng whet her you
way overread the cases that you rely on because in al
of those cases what we were tal king about was an
exam nation that had specifically requested by the
def endant. Now, here, that's not the case. The
def endant has asked for sonething and has opened the

door, conceivably.
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But the exam nation that we're tal king about
is one that the State has conpelled and that the
def endant does not wi sh to undergo. That's a big
di fference between this case and all the ones you rely
on.

M5. SAHARSKY: That's a factual difference
from for exanple, Buchanan and Powel|. But we think
the key principle is the one that conmes through in the
Court's cases that, if the defendant opens the door, the
State can respond. And we think that the Court -- that
the Court repeated that principle numerous tines. In
Buchanan, it said, on page 425 of the decision, defense
counsel is on notice that, if you open the door, the
governnment can rebut.

And it's actually interesting. | think
every nenber of the Court understood, although it wasn't
clear fromthe majority opinion, that that could nmean a
separate exam nation. And | would point the Court to
Justice Marshall's dissent, footnote 5 where he says,
"Of course, you could have your own separate
exam nation. "

JUSTI CE SCALIA: It seenms to ne --

JUSTI CE KAGAN: Not to bel abor this, but
the -- the holding of the case is that the prosecution

may rebut this presentation with evidence fromthe
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reports of the exam nation that the defendant's
request ed.

M5. SAHARSKY: Right. That -- that was the
speci fic hol ding based on the facts of that case, but
because the Court --

JUSTI CE KAGAN. | nean -- | guess the
guestion is that you say it's a factual difference; it
m ght be a factual difference between conpul sion and
| ack of conpul sion.

M5. SAHARSKY: Ckay. And if the Court wants
to say that there is sufficient conpul sion here in the
ordering of the nental state exam despite the fact that
there was the initial choice by the defendant, we would
say the defendant's choice at trial to put on his
testinmony is what makes this -- this evidence avail abl e
to the governnent to use in rebuttal

So it's fine that Buchanan does not decide
the exact facts of this case. You could say that the
hol di ng does not decide this case, but we think it comes
pretty darn cl ose because the Court's rational e was
whet her the defendant opened the door. It said, again
and again, did the defendant open the door, and if he
does, the State needs this evidence to have any
effective neans of rebuttal.

JUSTI CE SCALIA: Well, wait. | mean, all
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the State -- | think it oversinplifies it to say that
when -- when the defendant puts it at issue, the
government can respond. Yes, the governnent -- the
government can respond with whatever evidence it has,
but the issue here is not whether the governnment can
respond.

The issue is whether the governnment can
conpel the defendant to undergo a psychiatric
exam nation. That's -- that's quite a different issue
really from whether the governnent can respond. O
course it can respond.

M5. SAHARSKY: That's right. The rule that
we've -- we're asking this Court to adopt is -- you
know, the sane one that we think was at least hinted at
in the decisions in -- in Estelle v. Smth and in
Buchanan, which is when the defense is putting on an
expert above his nental state that is testifying to an
opi ni on based on an exam nation, that the State al so can
have its own expert that testifies as to nental state
based on an exam nati on.

We think this is a unique situation. W
think that's all the Court needs to do to decide this
case. To put it sinply --

JUSTI CE SCALIA: More precisely, it's not

that the State can have its own expert. |It's that the
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State can conpel the defendant to testify to an
expert -- can conpel the defendant to speak to a
psychiatrist. That's really the issue, not -- not
whet her the government can respond. O course, it can
respond.

M5. SAHARSKY: Sure. The inplicationis
that the -- the State has the same access to the
def endant as the defense expert had because the State's
expert is unable to cone up with an opinion wthout a
personal exam nation of the defendant. This was
expl ai ned very well in your decision for the plurality
of the DDC. Circuit in Byers, whichis --

JUSTI CE KAGAN: So is that a waiver theory?
Because Justice Scalia' s opinion was not:based on a
wai ver theory. But ny understanding of your brief was
that you were argui ng about waiver, is that right? That
the -- the defendant here has waived the ability to say
that he's being conpel |l ed?

MS. SAHARSKY: We've called it a waiver by
t he defendant's conduct for two reasons. One, that's
what this Court called it in Powell, when it was
describing its holding in Buchanan; two, that's what
this Court has called it -- and |I'd point you to page 15
of the gray brief -- in the cases about what happens

when a def endant takes the stand, that, in the act of
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taking the stand, he has waived his Fifth Arendnent
rights.

But you don't have to call it a waiver. The
point is that the Fifth Arendnment does not extend so far
as the defendant clains. It doesn't allow himto both
put on his side of the story and then claimthat the
government can't have a chance for any meani ngful
rebuttal .

So -- you know, we -- we really don't think
that that |abel matters. W think that the Byers D.C
Circuit plurality, we think that the Pope decision that
was well before this Court's decision in Estelle by
t hen- Judge Bl ackrmun, which said -- you know, call it
either way -- you know, the result is the same, which is
that this evidence can cone in.

JUSTI CE A NSBURG  Are you suggesting that
the governnent can answer in -- in a |like manner as the
def endant ? The defendant opens the door by experts,
then the government can call experts? That is not to
say that a defendant sinply offers his own testinony,
the governnent can do sonething that -- that the defense
has not opened the door to.

MS. SAHARSKY: That's right. The State has
an expert who exam ned -- the defense has an expert who

exam ned the defendant; the State can use an expert who
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exam ned the defendant. |It's a parity principle there.
It's a different question about trying to rebut or
i npeach the defendant's own statenents.

JUSTI CE SOTOVAYOR: Wl I, |'m presum ng that
if a defendant takes the stand and says sonething
conpletely contrary to what he tells a government
psychiatrist, that you would rely on the Brown |ine of
cases, that you could cross-exam ne himon the contrary
statenent to the psychiatrist.

M5. SAHARSKY: Again, we think that's the
second question presented that the court didn't grant,
but there are good argunents for why the defendant, once
he opens the door, should not be able to slamit shut.
Also, we think this Court's cases, like Ventris, that
have to do with the recent cases on inpeachnent, would
go to this.

Now, there's a question about whether it's a
difference that it's the defendant's own statenents, as
opposed to an expert's opinion, based on his statenent.

JUSTI CE SOTOVAYOR: Well, that would be a
different issue. |1'mjust tal king about whatever
statements he made. But don't -- the light is on

CHI EF JUSTI CE ROBERTS: Counsel, your tinme
has expired.

MS. SAHARSKY: Thank you.
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CHI EF JUSTI CE ROBERTS: M. Katyal.
ORAL ARGUMENT OF NEAL KATYAL
ON BEHALF OF THE RESPONDENT

MR. KATYAL: Thank you, M. Chief Justice,
and may it please the Court:

The State is trying to use Scott Cheever's
words to execute him That's wong for many reasons,
but the sinplest one is that, whatever the scope of the
Fifth Amendnent waiver may be in this case, the
prosecution here exceeded it. Scott Cheever's words
were uttered in the context of an uncounsel ed,
un- M randi zed, 5-1/2 hour jail examthat the State nade
hi m undergo as the price for putting on his voluntary
I nt oxi cati on defense. \

JUSTICE GINSBURG. M. Katyal, if this had
pl ayed out entirely in the Federal court, the
exam nati on of the defendant was pursuant to Federal
Rule 12.2. Your argunent seens to be that Rule 12.2
violates the Fifth Amendnment. | nean, the nental

exam nation was ordered in the Federal court after the

def endant said, | am going to put on a couple of
W tnesses -- expert witnesses, to testify to ny nental
st at e.

Rul e 12.2 says, when a defendant does that,
then the governnment has the right to have the defendant
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exam ned by its expert. So the broad argunent that
you're making seens to |ead inevitably to the concl usion
that Rule 12.2 is unconstitutional.

MR KATYAL: Your Honor, we think that
that's partially right. That is, our argunent
ultimately does invalidate a small part of the
application of 12.2(d), and for that reason, we think
that the Court should avoid that constitutional question
by focusing on the scope question, which is a federal
Fifth Amendnent question, Justice Scalia, not one of
Kansas | aw.

And if | could wal k you through our 12.2
t hi nki ng, 12.2(d) excludes testinony fromthe defense
expert, or it may. It's permissive. And so to the
extent that a trial judge -- a Federal judge, excluded
evi dence that the defendant wanted to put on because he
didn't -- because he didn't submt to the examor the

like, we do think that that application would be

vi ol at ed.

JUSTICE ALITO That would be -- that's not
a -- that's not a self-incrimnation question, though,
isn't it? It's a due process question. It's an

unreasonable limtation on the defendant's ability to
put on a defense.

MR. KATYAL: Your Honor, it's the clash
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between -- it's just like Siirmons. It's the clash
between two different constitutional rights, the right
to put on an effective defense on the one hand or the
right that is -- the right of self-incrimnation on the
other. And it's that choice, Your Honor, which we find
makes the conpul sion necessary -- conpul sion --

JUSTI CE ALITO No, but there wouldn't be at
that point -- suppose the Federal rules sinply said you
can't have an expert testify about nental condition,
period. That's a -- that raises a due process issue,
and maybe there woul d be a serious due process question
i nvol ved.

MR, KATYAL: Qite --

JUSTI CE ALITO  Ckay.

MR KATYAL: Quite right.

JUSTICE ALITO Up to that point, we're not
quite at the Fifth Amendnent.

MR KATYAL: Quite right, Your Honor. But
when a State |ike Kansas offers the voluntary
i ntoxication defense -- nakes it part of the State's
burden to prove as an elenment of the offense and then
conditions that by saying, well, if you put that
evi dence on, you then have to pay the price, submt to a
5-1/2 hour, uncounsel ed, un-Mrandi zed i nvestigation

that goes far beyond what the voluntary intoxication
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JUSTI CE BREYER You're - you're -- the
State admits that all that they could put on was
information fromthe psychiatrist that is reasonably
related to the defense that the defendant raised. Do
you di sagree with that?

MR KATYAL: No. We -- Your Honor, we
agree, and we think that this case, obviously --

JUSTI CE BREYER: All right. Then we both

agree --
MR KATYAL: W agree on the |egal standard.
JUSTI CE BREYER: Fine. You both agree that

the test is "reasonably related.” So we could sinply

say that. They both agree.

MR. KATYAL: And that's what we think you
shoul d say, Your Honor.

JUSTI CE BREYER: And now, we send it back to
the Kansas court and say, we are not going to go through
the record here because you should do it.

MR, KATYAL: That's precisely right, Justice
Breyer. Both sides are agreeing on the |egal standard.

JUSTI CE BREYER. Then why are we here?
Everybody agrees.

MR. KATYAL: Well, that is -- that is,

ultimately, what we think -- and it avoids the
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constitutional question by doing that. And this case
has never -- this Court has never squarely held that the
| egal proposition that both sides are now i n agreenent
on --

JUSTI CE SCALI A: But Kansas deci ded the
constitutional question, and we can't send it back
unl ess we reverse the Suprenme Court of Kansas. So you
say we're going to dodge the constitutional question?
How can we? | think it has been decided by the Kansas
Suprene Court.

MR. KATYAL: Your Honor, | think you can
vacate the decision of the Kansas Suprene Court and
remand for themto | ook at whether or not --

JUSTI CE SCALIA: On what basis can we
vacate? W can't vacate a decision, unless there's
sonething wong with it. Wat's wong with it?

MR, KATYAL: Well, that it -- that it
reached to ultimately decide this constitutiona
guestion on 12.2 that it didn't have to --

JUSTI CE SCALIA: That's -- that's error? |
mean, | understand it's general policy you don't reach a
constitutional question unless you have to, but I've
never heard of the proposition that, if a court
unnecessarily reaches a constitutional question, it can

be reversed, that we can send it back and say, don't
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reach the constitutional question.

MR. KATYAL: Your Honor, | certainly think
that's available to you, particularly in the context of
this case, in which there is such an interrelationship
bet ween the scope issue and the ultimate nmerits question
of the Fifth Amendnent.

JUSTI CE G NSBURG  But this --

JUSTI CE SCALIA: | don't think so. Kansas
deci ded the constitutional question. W took the case
in order to decide that, and | think we have to decide
it.

MR KATYAL: Well, Justice Scalia, if |
could just try -- try -- if you | ook at even Kansas's
opening brief at page 9, at page 12, at page 40, at page
42, it's all about the scope question. That's their
opening brief. And so we think that they are integrally
bound up. Be that as it may, it mght not --

JUSTI CE G NSBURG. But the scope question
wasn't deci ded by the Kansas court, and they woul dn't
get to it, unless they held that, yes, you can have this
rebuttal testinony. Then the next question is, if you
can have it, how far it can go?

But the anterior question, can you have it
at all, is the question the Kansas Suprene Court

answered, no, you cannot have it. And we can't send it
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back to themw thout -- |I nean, if -- if you can't have
it at all, thenit's irrelevant that the scope was too
br oad.

MR. KATYAL: That's quite right. Qur
br oadest position -- and we think the one that -- that
al so disposes of this case, is the idea, as Justice
Scalia was saying to ny coll eague on the other side,
that what's at issue here is not whether or not the
State -- whether or not the State can foll ow where the
def ense has | ed, but rather how can they foll ow

And here, the State is doing sonething that
there is literally -- that this Court has never squarely
aut hori zed.

JUSTICE G NSBURG M. Katyal, would you --
you said, in answer to ny question, that Federal Rule of
Crimnal Procedure 12.2 violates the Fifth Arendnent in
small part. Can you be explicit? The rule, as |
understand it, says if the defendant is going to
i ntroduce evidence concerning his nental state, then the
governnent has a right to have the governnent's expert
exam ne the defendant and rebut what the defendant's
experts say.

That's what the rule is. And then it says,
you can't go beyond the scope of that issue -- of the

ment al st at e.
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MR, KATYAL: | think that's nostly right.
I'd like to be alittle bit -- break down the rule a
little bit. 12.2(d) has the provision which says that
if you -- that the price of not submtting to the exam
is the exclusion of the defense expert, so we think
that -- it's a permissive rule, but if it's applied, we
think that's unconstitutional.

There are other points of 12.2 which don't
rai se --

JUSTICE G NSBURG  You think it's
unconstitutional to say to the defendant, you have a
choice; if you introduce this testinony, then the
government can foll ow where you have led; if you don't
i ntroduce the testinony, then of course, the governnment
has nothing to rebut?

MR KATYAL: | don't think that's what
12.2(c)(4) says. Rather, what 12.2(c)(4) says is
that -- that the State can introduce expert testinony on
an issue regarding nental condition on which the
def endant has introduced evi dence.

JUSTI CE A NSBURG  Yes.

MR KATYAL: And it's not clear to ne
whet her or not that's tal king about a Buchanan
situation, one in which the defense has requested the

exam or not.
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JUSTICE A NSBURG It says, "on which the
def endant has introduced evidence." The evidence is the
def endant' s expert.

MR. KATYAL: Exactly. And so to the extent,
Your Honor, that it's used to -- to introduce, as it was
in this case, evidence that -- that the defendant's own
words against him yes, we think that 12.2 raises a deep
constitutional question, something which this Court has
never --

JUSTI CE SCALIA: O course, there is nothing
unusual about saying, if the defendant introduces
certain evidence, he has to forfeit some of his Fifth
Amendment sel f-incrimnation rights.

MR KATYAL: Absolutely.

JUSTI CE SCALI A: It happens every tinme the
def endant chooses to testify.

MR. KATYAL: Absolutely, Justice Scali a.

JUSTI CE SCALIA: He need not testify, but if
he introduces that evidence, he nust submit to
cross-examnation and has to incrimnate hinself. And
thisis, it seens to ne, quite simlar. He need not
i ntroduce the evidence of the psychiatrist, but if he
does, he has to forfeit his Fifth Amendnent right not to
talk to a psychiatrist.

MR, KATYAL: Well, we agree with the first
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75 percent of that; that is, that, certainly, it's the
case that when the defendant takes the stand, they are
subj ect to cross-exam nation. Cheever took the stand.
He is subject to cross-exam nation. Cheever's expert
takes the stand, Evans. He is subject to
Cross- exam nati on.

But the question here is whether or not the
State can go further and force sonmeone to subnmit to a
mental health eval uation and use that agai nst them

JUSTI CE SCALI A: | understand that. But
it's still -- it's still the same -- the sane
correlative systemplaying --

MR. KATYAL: No, it --

JUSTI CE SCALI A: That the defendant does one
thing, he has to accept what goes along with it, and
that includes waiving or forfeiting his -- his right not
to incrimnate hinself.

MR KATYAL: | don't think so. | don't
think that's howit plays out. So, for exanple, if this
were an accounting case -- a crimnal accounting case,
and the defendant had tal ked to -- the CEO of the
conpany had tal ked to an accounting expert, wal ked them
through all the books and so on and said, here's what
happened, and so on, and the expert took the stand, |

don't think the state could then force their expert to
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talk to the defendant and have that evidence introduced
agai nst the defendant.

JUSTI CE SCALIA: That's not getting into the
def endant' s m nd.

MR KATYAL: Oh, | think that cuts the other
way.

JUSTICE SCALIA: It's only the psychiatri st
who can get into the defendant's m nd when he is -- when
he is raising a nental capacity defense.

MR KATYAL: And, Justice Scalia, that
precisely cuts the other way. This Court, in Couch v.
United States, said that's the heart of what the Fifth
Amrendnent is about, the intrusion into a defendant's
m nd, and here, this case is a perfect itlustration of
t hat .

CHI EF JUSTICE ROBERTS: It's just the fact
that the evidence here is based on the defendant's
statenents. |If you had a physical object, you wouldn't
say it's the -- the nmurder weapon. You woul dn't say
that, if the defendant subnits a study about the nurder
weapon, the ballistics, this and that, you wouldn't say,
well, all the governnent can do is cross-exam ne the
def endant's expert. You say, no, they get to do their
own st udy.

The reality of what nmakes this different is
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that here, when you' re subnmitting and preparing
psychiatric evidence, it's based on -- the ballistics
testing is statements from-- fromthe defendant, and it
seens to ne unfair to say the defendant's expert has
access to that ballistics evidence, but the State does
not .

MR KATYAL: M. Chief Justice, | think what
does the work in your ballistics exanple is precisely
that it isn't the defendant's own words; it's sonething
else, and so it's wholly outside of the Fifth Amendnent.
What we are tal king about here in this circunstance is
Scott Cheever's own words to the --

CHI EF JUSTI CE ROBERTS: No. | understand
that. But it just so happens that the way you do the --
the testing on the evidence when you're talking about
psychiatric evidence is to ask questions of the
defendant. That's how you do it. That's the parallel
to whatever ballistics tests they do on the -- on the
firearm

MR KATYAL: Yes, but | think the Fifth
Amendment i nposes a different val ue judgnment of our
founders, based on this type of situation in which you
are peering into the defendant's mnd. | think that's
what the [ anguage in Couch v. United States is all

about, that there is a difference between --
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JUSTI CE KENNEDY: Well, we're going -- we're
goi ng right back -- the defense expert here peered into
his mnd. It's set out in the appendix. It's confusing
because there's a doctor evidence and al so an attorney
evi dence.

MR. KATYAL: Exactly.

JUSTI CE KENNEDY: But the -- the expert is
Dr. Evans. He peers into the defendant's m nd.

Now, are -- is this case any different and
any better for you because it happened in State court?
Suppose everything here happened in the Federal court,
woul d you have a constitutional objection?

MR. KATYAL: We would have a constitutional
obj ecti on.

JUSTI CE KENNEDY: And that constitutional
obj ection woul d be?

MR, KATYAL: Exactly what | was saying to
Justice G nsburg, that this choice -- a Sinons-like
choi ce was forced upon the defendant. He could either
put on his defense --

JUSTI CE KENNEDY: So in your view -- in your
view, the defendant can be interviewed by his own
psychiatrist, but not by a prosecution psychiatrist?

MR KATYAL: That -- that is correct, Your

Honor. But, of course, the State can cross-exani ne
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our -- our psychiatrist and every word --

JUSTICE G NSBURG M. Katyal, if that's
your position, then you nust disagree with the D. C
Circuit decision, which was al ready nentioned, United
St at es agai nst Byers, which took the position that,
where the defendant |eads, the governnent may foll ow

For the very reason that the defense expert
has access to the defendant, you can't disarmthe
government by saying, we're not going to let you have a
counter-expert. Al you can do is cross-exanm ne the
def endant' s expert.

MR, KATYAL: We -- we do ultinmately
di sagree, Your Honor, with the bottomline holding in
the Byers case that -- that yourself and Justice Scalia
was on. W think that that reasoning -- the way that
the Court got there was to say that there was a
pol i cy-based reason under the Fifth Amendnent that
allowed this. It wasn't waiver, which you' ve been
heari ng about.

It was a policy-based reason. And frankly,
I think that, ultimtely, this is a -- the governnents
argunment, both governnments, is an argunent in search of
a theory. W've heard a bunch of different ones. W've
heard the Byers one about policy. W've heard Justice

Alito's question --
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JUSTICE GNSBURG | didn't know that it was
policy. | thought it was -- it was saying it is just
i ke the defendant gets on the stand; he's subject to
cross-exam nati on. The defendant puts on experts; the
governnent nust be treated equally, nust be able to put
on its own experts.

And as far as waiver, that's a fiction,
isn't it? The defendant could say, 100 tinmes, |'m going
to testify, but I'mnot waiving ny Fifth Arendnent
privilege. It wouldn't matter if he said that 100
times. He will be exposed to cross-exam nation.

MR, KATYAL: But, Justice G nsburg, we think
that Byers -- ultimately, the |anguage, the way it got
there was purely policy. And we think that this Court
has, in the 30 years since Byers, really changed to the
game on the use of policy-based reasoning when it comes
to the Fifth Amendnent.

JUSTI CE KAGAN.  Well, but if that's policy,
why isn't the -- the cross-exam nation anal ogy policy as
well? | mean, they are both based on some notion of
what is parity and what's reciprocity and what's -- you
know, what's appropriate to ask the defendant to bear
once the defendant decides to beconme a witness in a
pr oceedi ng.

So they are both the same kind of policy.
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You want to call it that, but it's -- it's -- one is no
nore policy than the other.

MR KATYAL: | don't quite think that's
right. The text of the Fifth Amendnent is that a
def endant can't be "conpelled" to be a witness. And
once a defendant takes the stand and acts as a w t ness,
then it seens to ne that is behavior inconsistent, as
Ber ghui s v. Thonpson suggests, with the invocation of
the Fifth Amendnent privil ege.

JUSTI CE KENNEDY: Can you give nme the -- can
you give ne the black letter formulation that you are
asking this Court to adopt? It violates the Fifth
Amendment when?

MR KATYAL: Wen a defendant is forced to
undergo a psychol ogi cal exam nation as the price for
putting on his nmental state defense, at |east -- at
| east when it's an elenent to the defense. W don't
think you have to get into, as our brief explains,
affirmati ve defenses |ike the Federal defense --

JUSTI CE SCALI A: When you say as the price
for putting on his defense, you nmean as the price for
i ntroduci ng the testinony of a psychol ogi cal expert?

MR KATYAL: That is correct, Justice
Scal i a.

JUSTI CE BREYER: The authority for that is
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what ?

MR. KATYAL: It's -- it's several cases, but
I think Sinmmons is the best case. Justice Harlan's
opi nion for seven justices --

JUSTI CE BREYER. Well, | mean -- you know,
the obvious, it's not a question of policy. But one
thing, the Fifth Amendnent prevents you from being a
wi t ness agai nst yourself, you didn't take the stand. So
what you did was introduced three psychiatrists, and
they said, this man was totally insane, he could formno
wi || whatsoever, totally insane.

The governnent says, we have seven
psychiatrists who would |ike to exam ne this man, and
they'Il conme to the opposite conclusion.* The judge
says, okay, exam ne him under conpul sory. And they say
he is totally sane. And they each have reasons.

Now, you're saying, in that case, the
gover nment cannot put any of those seven on the stand?

MR KATYAL: Oh, disagree entirely.

JUSTI CE BREYER  Real | y?

MR. KATYAL: The government can put experts
on, psychiatric experts, but they can't put on --

JUSTI CE BREYER: No, but they -- they can
base their testinony on an exam nati on conpel |l ed by

the --
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MR, KATYAL: That's the problem absolutely.

JUSTI CE BREYER Al right. So you --

MR KATYAL: And that is wholly foreign --

JUSTI CE BREYER But that -- that puts the
governnent in a -- in an inpossible position. The
defense is all owed w tnesses who' ve exam ned t he
def endant and -- oh, you nmean you're only limting it to
the case where the defense w tnesses don't exam ne the
def endant ?

MR KATYAL: [|I'msaying that -- that in a
circunstance -- that, either way, if it's the price for
putting on the defense, then, yes, it's
unconstitutional .

JUSTICE BREYER You're -- I*mgiving you a
hypot heti cal .

MR, KATYAL: | don't think --

JUSTI CE BREYER:  Psychiatrist A hired by
t he defense, examines the witness. He says he is
totally mad. Al right? That's his concl usi on based on
the exam nation. Psychiatrist B, who works for the
government, has exam ned the w tness under compul sion.
Al right? And he's done it under the authority of 12.2
because t he defendant, just as here, nmade a 12.2 notion
and said that this was a -- all right, just |ike here.

He exam nes him He comes to the concl usion
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this man is as sane as -- whatever the npbst sane thing
is. Al right.

(Laughter.)

JUSTI CE BREYER: That's his concl usion.

You' re saying the governnent can put on its
Wi t nesses, but the Fifth Amendnent prohibits the --
sorry, the defense can put on its witness, but the --
the Fifth Anmendnent prohibits the defendant from putting
on its own w tness?

MR KATYAL: No. The Fifth Anendnent
prohibits --

JUSTI CE BREYER: That neans it's
sonmething -- | can't imagine how the Fifth Arendnent can
say that. But go ahead.

MR KATYAL: That is not our argument.

JUSTI CE BREYER: VWhat is your argunent?

MR. KATYAL: The prosecution can still put
on an expert witness; they just can't --

JUSTI CE BREYER No, no. They put on ny
W tness, ny inmaginary psychiatrist A

MR. KATYAL: Your inmaginary psychiatrist
can't be put on under our system and, indeed, under
Kansas's own system Justice Breyer.

JUSTI CE BREYER Wl |, that may be, but does

the Federal Constitution -- it's ny exanple. It's ny
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exanpl e.

MR. KATYAL: | think it does.

JUSTI CE BREYER:  Because --

MR KATYAL: This Court has never once
accepted the idea that a -- that the governnent can

force soneone to talk to your psychiatrist B and
i ntroduce his owmn words against him That's what the
Fifth Arendnent is about, and | understand, sure, the
government isn't going to have the evidence that it
want s.

It's going to be the price of the Fifth
Amendnent. That's what it --

JUSTICE ALITO Well, suppose we -- suppose
we agree with you, and the response is the adoption of a
new Federal rule of evidence or a State rule of evidence
that says that evidence of a -- that an expert who
testifies for the defense as to the nental -- the
insanity or nmental state of a defendant is very
unreliable, if there has not been an opportunity for the
def endant to be exam ned by anot her expert and,

therefore, is just inadmssible. You can't do it at

all.
Wul d there be a constitutional problemwth
t hat ?
MR KATYAL: If it's -- it's sinply arule
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of evidence that doesn't condition one right against the
other, no, | don't think so. It would go back to your
earlier question --

JUSTI CE BREYER What do we do with this?
The defense says, ny defense will consist of the fact
denonstrated by an expert that ny heart is too weak to
have made it up the stairs. Al right. And | have
Mster -- Dr. Smth, who has exam ned ny heart, and he
will testify it's inpossible |I could have been on the
third floor, I would have been dead.

So the governnment says, we would like to
have you exam ned by our doctor, Dr. B, who we believe
will -- and the judge orders it. Al right. So now,
Dr. B says, his heart is sound as an ox, and he goes to
it. You re saying the government could not put that
Dr. B on the stand?

MR. KATYAL: | think that's right, Justice
Breyer. The idea that the governnent can force soneone
to undergo a nmental -- or, excuse ne, a physical
eval uati on and maybe extract stuff fromtheir body as
the price for putting on a defense, yeah, | think that
rai ses sone Fifth Amendnment questions --

JUSTI CE SOTOVAYOR: M. Katyal, assuming the
incredulity of my coll eagues continues with your

argunment, which way woul d you rather |ose?
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(Laughter.)

JUSTI CE SOTOVAYOR: On a wai ver theory or on
a lack of conmpul sion theory? And pick one and tell us
the reason why that's preferable to the other.

MR, KATYAL: Well, certainly, | think |ack
of conpulsion is not sonething that really is being
advanced by the governnent in this case. Even their
opening lines of their oral argunent are focusing on
wai ver, not that. And | think it would raise any nunber
of concerns, like the ones you suggested, to go on a
conmpul sion theory, that it would allow introduction of
evidence, even if the defendant hasn't led in that
di rection.

But | would like to try and take anot her
shot at persuadi ng your coll eagues --

JUSTI CE KAGAN: M. Katyal, could I go back
to the cross-exam nation anal ogy? Because you say your
case is different, but I think you' Il have to explain
that one to nme. It seens to ne that the
Cross-exani nati on cases say you can't beconme a w tness
hal fway. Once you've decided to become a witness, you
have to subject yourself to all the things that every
other witness is subjected to.

And it seens to ne that you haven't

convinced nme that the sane point isn't true here, that
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the person, M. Cheever, has decided to becone a
wi tness, essentially, by giving an interview to his own
expert and allowi ng his own expert to speak about what
M. Cheever has told him And so -- you know, he can't
do it halfway. Now, the governnment has to get its shot.
Same way.

MR. KATYAL: | don't quite think that the
cross-exam nation cases go so far as to say that it
| eads to the sanme way and gets you so far as to say that
if soneone testifies by -- if an expert testifies using
the defendant's own words, that that opens the door to
t he prosecution doi ng so.

There i s sonething unique about the Fifth
Amendment, and the idea that the governnent can peer
into someone's mind and extract information out of them
in an uncounsel ed, un-Mrandi zed 5-1/2 hour session, and
have that used against themat trial. And the price
t hat Cheever paid here was an extraordi nary one.

He put on a defense that has been a defense
for hundreds of years, the idea of voluntary
i ntoxication, and he was told the cost of doing that was
that this examtook place and all of this evidence
rangi ng about outlaws and so on was introduced --

JUSTI CE KENNEDY: Well, that's sonething of

an overstatenment because he al so had the psychiatri st
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who testified that, in his expert opinion, he did not
have the requisite nental state, and he -- and he
prefaced that by indicating how many peopl e he had

exam ned that had used nmeth and there was neurotoxicity,
so this defense expert did testify to that.

MR, KATYAL: Well, he certainly testified

JUSTI CE KENNEDY: So | think you quite
overstate when you say the fact the defendant testified.

MR. KATYAL: Well, what the defense expert
testified to, voluntary incapacitation under
nmet hanphet anmi ne, and, certainly, the prosecution expert
did that as well, but then the prosecution expert went a
ot further to talk about his -- it's a suggested
anti-social personality disorder, to suggest outlaws,
and the outlaws evi dence was introduced by the State
first in the context of direct.

JUSTI CE SOTOVAYOR: But that's scope issues.
That's not right issues.

MR, KATYAL: Right, but I think it does bear
on when you think about whether the Sinmons anal ogy
makes sense, whether or not forcing a defendant as the
price of the defense to open the door to all of this
evi dence being introduced against him that is not

really a choice at all. That is ultimately --
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JUSTICE A NSBURG M. Katyal, you have
conceded, | think, in response to Justice Alito's
guestion, that the rules could be changed to say,
def endant, you cannot put on these experts. So how does
t hat naybe hel p defendants who want to put on a defense
of nental state? You can't put it on, unless the
government can put it on. That's the current rule.

But you're saying the response to it can be
this evidence is shut out entirely. The governnent --
the government will have nothing to answer if the
def endant doesn't put on experts. |'mnot so sure that
woul d be a rule that defense counsel would put on.

MR. KATYAL: |'mnot sure that they would
favor it or not. Qur argunent is sinply that, when a
state such as Kansas recogni zes the voluntary
i ntoxi cation defense and doesn't have all these w tness
rules, that Cheever is entitled to put on that effective
def ense and not have that right to flash against his
Fifth Arendnent right.

And, indeed, the fact that the State has al
sorts of options available to it like expert -- |ike
expert evidentiary rules or even abolishing the
i nvoluntary intoxication defense altogether is the true
answer to the policy concerns, not trying to jigger into

the Fifth Amendnent, sonehow sone exception that allows
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for psychiatric exams by crimnal defendants.

JUSTI CE SCALIA: 1'll bet you the
prosecution woul d accept your alternative in a
heart beat .

(Laughter.)

JUSTI CE SCALI A: No defendant can introduce
any psychiatric evidence. That's a good deal for the
prosecuti on.

MR. KATYAL: It may be. It may not be.
That's sonething the | egislature woul d hammer out, but
think that's where the policy objection --

JUSTI CE A NSBURG. What do you need to
hanmer out? You said that the rule nowis no good
because it allows governnent psychiatrists to have
access to the defendant -- conpelled access. That rule
is no good, but the alternative of not allowing this
evidence at all, what is there to hamer out?

MR KATYAL: We think that, if the Court
foll ows our rule, which suggests that you can't put the
defendant to this choice, the State has the option of
nodi fyi ng the voluntary intoxication defense, possibly
making it an affirmative defense or putting restrictions
on experts, any nunber of things that nay be possible in
that circunstance or the |egislative process, not

t hrough some Fifth Anendnment interpretation of this
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Court, to try and deal with a policy concern.

JUSTICE G NSBURG. Is there really a huge
di fference between nental state as an el enent of the
def ense and nental state as an affirmative defense?
nean, in reality, doesn't -- doesn't the nental state
argunment of the defendant function as an affirmative
defense to preneditated nurder?

CGovernment has the burden of proof on nental
state, but it -- it operates, as far as a defendant is
concerned, if the defendant is able to show this
voluntary intoxication, that would be a defense to
prenedi tat ed murder.

MR, KATYAL: No, Your Honor, our brief at
page 36 points out that, under Kansas law, it's an
el enent of the offense, they carry the burden of proof.
In the Sixth CGrcuit decision in United States v. Davis,
I think, explains that in a circunstance |ike this --

i ke involuntary intoxication, the defendant is not
interjecting some new issue into the trial.

The defendant is sinply rebutting the
prenedi tation argunent, which is their burden to prove.
And if you accept their argunment here, you're
essentially saying that the defendant's own words can be
used by the State to shoul der the | oad against him And

that is something foreign to the Fifth Arendnent.
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It may be something you want to do for
policy reasons, | understand that, but it is not
sonmething this Court has ever accepted.

If there are no ot her questions?

CHI EF JUSTI CE ROBERTS: Thank you,

M. Katyal.

General Schm dt, you have four mnutes
r emai ni ng.

REBUTTAL ARGUMENT OF DEREK SCHM DT
ON BEHALF OF THE PETI TI ONER

MR SCHM DT: Thank you, M. Chief Justice.

I would just like to refocus on what has
happened in this case. The Kansas Suprene Court
interpreted -- or we believe msinterpreted the Fifth
Anmendnent to say that, once the defendant had put his
own expert on the stand to testify in support of his
mental health claimafter this expert had exam ned the
def endant, the governnent couldn't respond in kind. And
it's that bar on our participating in the factfinding in
front of the jury that we are seeking to have overturned
her e.

JUSTI CE BREYER. | think what he's saying is
that, ook, in Simons, there is a Fourth Amendment
problem and the defendant wants to testify in a Fourth

Amendment hearing. And if he does, the State will take
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that statenment and use it at the trial.

So because of the reasons -- |'d say the
pol i cies underlying the Fourth Amendnment, the court
says, that's wong. He can go testify at the
suppression hearing, and then they can't use his
statenent later. So by analogy, he says, it's a simlar
situation. He says, it's the policy behind the Fifth
Amendnent that says, if you're going to go see the
gover nment under conpul sion -- the psychiatrist, you
shoul dn't be able to introduce that |ater.

I nmean, | think that's, in my |ooking at
them-- because I'mtrying to see if | got the argunent
basically right, which is what | wanted to find out, and
now, what's the response to that particular argunent?

MR. SCHM DT: I think, Your Honor, the
Si mmons ci rcunstance is not applicable here, and, in
fact, the Court would have to substantially expand
Simmons in order to find it to fit these facts.

JUSTI CE BREYER  You'd have to say then
there's difference between the Fifth Amendnent and the
Fourth Amendnent, and that difference woul d be what ?

MR SCHM DT: Well, Your Honor, in the
Si mons case, what the governnment sought to do was to
take the defendant's unvarni shed statenents fromthe

prior hearing and to introduce them w t hout the
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def endant havi ng put those issues into the fact-finding
portion of the trial as affirmative evidence in the
government's case-in-chief. In that regard, it is nuch
nore like Smith on its facts, where the court said, even
in the circunstances we're confronted with here, on
those facts, we can't do it.

The court specifically said later, in the
Sal vucci case, that it hadn't addressed the question in
Si nmons as to whether or not the governnment could use
that evidence fromthe suppression hearing for
i mpeachnent purposes, which is nmuch nore anal ogous here.

So it's an open question, even under
Simons, even if it applied, and the Court would have to
extend it in that regard. The Court, | would suggest,
shoul dn't extend Simons in that regard because, at the
end of the day, the other differing -- different factor
here -- and it goes to the Iine of question that started
earlier -- is that there is sonething different, as the
Court has repeatedly enphasized, in the nature that --
the actual nature of use and obtaining of nental health
evidence. That's the ink that fires.

CHI EF JUSTI CE ROBERTS: What if -- what
happens if the defendant is going through this
exam nation, they ask himthis, he tells themthis,

that, and all of a sudden, they ask hima question, he
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said, |'d rather not answer that. | nean, is he
allowed -- allowed to do that?

MR. SCHM DT: Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: Wy? Because it
m ght incrimnate nme?

MR. SCHM DT: In fact, on the record here,
the government's expert, Dr. Welner, specifically
advi sed the Respondent, before the exani nation began,
that if at any point he wanted to term nate the
exam nation, he was free to do so. So | think yes.

CH EF JUSTICE ROBERTS: That's a little bit

different. | understand termnate, then they'd say,
wel I, look, you don't get to put your expert in. But
what if it's just -- you know, particular questions?

What happens t hen?

MR SCHM DT: Well, on -- on particular
guestions, | suppose the Respondent could invoke at that
time. But nore inportantly, before any of that could be
i ntroduced at trial, there would be a report generated
by the expert, and all counsel, including the
Respondent's counsel, would have ability to review it
and seek some sort of pretrial order to keep out any
particularly offensive materials.

There are nmechani snms to resol ve any probl ens

like that, that m ght arise.
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JUSTI CE SOTOVAYOR: |I'mnot quite sure |
under stand why we shouldn't follow the Si mmons anal ogy
because, as | understand it, we haven't ruled on the
| ast question of whether you can use the conpelled
statenents as inpeachnment. But if we assunme that to be
the case, nost circuits who have addressed the issue,
and | think it may be all of them have said you can
because there's a waiver of your Fourth Anendnent ri ght
when you take the stand to inpeachnent.

Way couldn't we follow a simlar reasoning
here, which is, you're conpelled to -- |I'msorry.

Forget it. | can answer my own question.

CHI EF JUSTI CE ROBERTS: Don't forget it.
Wiy don't you try a quick response?

(Laughter.)

MR, SCHM DT: Thank you, M. Chief Justice.

Justice Sotomayor, | think the -- the key
difference in Sinmmons and the reason its reasoning
shoul dn't be applied here is that the distinction we've
been drawing fromthe start of this case is that what we
want is a rule of parity. W want to be able to rebut
what the defendant hinself put in issue in front of the
jury, and that's not Sinmons.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.

59

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

(Wher eupon, at 11:03 a.m,

above-entitled matter was submtted.)
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